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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU

JESSE FRIEDMAN,

Plaintiff,
Vs.

KATHLEEN M. RICE, in her official capacity as
Nassau County District Attorney and her
individual capacity, JOHN BYRNE in his official
capacity as information officer for the Nassau
County District Attorney and individual capacity,
and SHAMS TAREK in his official capacity as
information officer for the Nassau County District
Attorney and individual capacity,

Defendants.

SIRS:

PLEASE TAKE NOTICE, that Plaintiff, Jesse Friedman, hereby appeals to the
Appellate Division of the Supreme Court of the State of New York, Second Judicial Department,
from the Order and Opinion of the Supreme Court of the State of New York, County of Nassau,
by the Honorable Karen Murphy, J.S.C., dated February 24, 2015 and entered by the Nassau
County Clerk’s Office on February 26, 2015, which was served with Notice of Entry by

Defendants on March 6, 2015, and this appeal is taken from each and every part thereof, both on

the law and on the facts.

X

Index No. 006009/2014

NOTICE OF APPEAL




Dated: April 1, 2015
New York, New York

TO:  Mary Beth Hogan, Esq.

Andrew M. Levine, Esq.

W. David Sarratt, Esq.
DEBEVOISE & PLIMPTON LLP
Attorneys for Defendants

919 Third Avenue

New York, New York 10022

MCCUSKER, ANSELMI, ROSEN

& CARVELLI, P.C.
@/WCQ S Q(‘/\e/‘—'

Bruce S. Rosen, Esq.
Attorneys for Plamtzjj‘

805 Third Avenue, 12 Floor
New York, NY 10022

(212) 308-0070

THE LAW OFFICES OF RONALD L.
KUBY

Qowaﬂog L. %\A

Ronald L. Kuby, Esq.
Attorneys for Plaintiff

119 W 23" Street, Suite 900
New York, New York 10011
(212) 529-0223



Rhort #oem Order
SUPREME COURT - STATE OF NEW YORK
TRIAL TERM, PART 10 NASSAU COUNTY

PRESENT:
Honorable Karen V. Murphy
Justice of the Supreme Court

X
JESSE FRIEDMAN,
DTN lex No. 6009/14
Plaintifi(s), Indes No. 601
: Motion Submitted: 11/14/14
-against- potion Sequence: 001

KATHLEEN M. RICE, in her official eapuacity as
Nassau County District Attarney and her todividual
capacity, JOUN BYRNE in his official capucity as
information officer for Nassau County District
Attorney and individual capacity, and SHAMS
TAREX in his official capacity as information officer
for the Nassaw County District Attorney and
individual capaeity,

Defendani(s).
X
The following papers read on this motion:

Notice of Motion/Order to Show Cause,......ooovveiins X
ANSWENNE Papers. oo XX
Py e X
Briefs: Plaintiff s/Petitioner™s i X

Defendant’s/Respondents... e X

Defendants move this Court for an Order, pursuant to CPLR §§ 3211 (a)(1) and (a)(7),
dismissing the complaint against each of them. Plaintiff opposes the requested reliel.

The complaint alleges one cause of action for defamation and one cause of action [or
intentional infliction of emotional distress: yet, plaintiff concedes in his opposition brief that
the cause of action alleging intentional infliction of emotional distress must be dismissed as
duplicative of the defamation allegation. Thus. the pared-down complaint is fairly
straightforward: however. the underlying history of the complaint is not.



In 1988, when he was nincteen years old, plaintifl pled guilty to the following
charges: seventeen counts of sodomy. enc count of use of a child in a sexual performance.
four counts of sexual abuse, one count ol attempted sexual abuse. and two counts of
endangering the welltare of a minor. He was sentenced to iultiple concurrent terms of
imprisonment. the longest of which was six to cighteen vears. He did not appeal.

Onemonth aller the sentencing, while in Nassuu County jail, plaintiffappeared onthe
Geraldo Rivera Show and admitted his guilt to a national audicnce (see transeript of show.
annexed as part of Fxhibit C to the moving papers).'

In late 2001, after serving thirteen years in prison, plaintiff was paroled. In 2002 he
was classified as a level 11 “violent sexual predator™ under the Sex Olfender Registration
Act (New York Correction Law, Article 6-C).

Meanwhile, in the fall of 2000, while plaintiff was stll in prison, documcntary
(Immaker Andrew Jarecki began investigating plaintiff’s case for a film production.
Ulimately Mr. Jarecki created “Capturing the Fricdmans,™ a (ilm which portrays as deeply
flawed the investigation and conviction of plaintiftand his father. On January 10. 2003, after
he was relcased trom prison, plaintifi viewed the film.

On January 7, 2004, plaintiff filed a post-judgment motion in County Court. Nassau
County, secking to vacate the 1988 judgment against him. based on evidence he allegedly
first discovered while watching the film. Plaintifl claimed the film led him to discover that
the prosecution had withheld several categories ol exculpatory evidence. and he argued that
he would not have pled guilty ifhe had been aware ol this evidence. The motion was denied,
leave (o appeal to the Appellate Division. Second Department was denied. and leave Lo
appeal to the Court of Appeals was dismissed (6 NY3d 894 [2006]).

On June 23, 2006. plaintifT filed a petition (or a writ of habeas corpus in the federal

" 'The following conversation ook place on the Geraldo Rivera show:
“Geraldo: What did you do to the children?

Plaindl?: [ fondled them. I was . . . forced to. . . to pose in hundreds of
photos for my father in all sovts of sexual positions with the kids, And the kids
likewise with mysell. Oral sex going both ways. [ was forced to pose with my
penis against theiv anus. 1 would control the kids.™ (Exhibit C. p. 5).

“Arnold Friedman, plainti(fs father, was also arrested and pled guilty to multiple counts
of child sexual abuse. He committed suicide in prison.
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district court for the Eastern District of New York, again based on the new cvidence
presented in the Ol All of plaintiffs ¢laims were disiissed (2008 US Dist. Lexis 1062;
2008 WL 89625). On appeal. the dismissal was affirmed (Friedman v Rehal, 618 F3d 142
[2d Cir 2010}). Nevertheless. the Sceond Cireuit stated the following:

The record here suggests “a reasonable likelihood™ that Jesse Friedman was
wronglully convicted.

Only areinvestigation of the underlyving case or the development of'a complete
record i a collateral proceeding can provide a basis [or determining whether
petitioner’s conviction should be set aside. We hope that. even it she continues
o oppuse reliel in collateral Tegal proceedings, the corrent Nassau County
District Attorney, who waus not responsible for the investigation and
prosecution of Jesse Fricdman., will undertake the kind of complete review of

]

the underlying case suggested in . . . Comment [6B3] to Rule 3.8.°

(618 F3dat [59-160). The Second Circuit noted that it is not possible to predict whetherthe
outcome of any such inquiry will be favorable™ to Jesse Friedman (618 I'3d at [61).

Following the recommendation of the Sceond Cireuit. Kathleen M. Rice. the Nassau
County District Attorney in 2010, commissioned a conviction integrity review for plaintills
case. She appointed a Review Team ol three senior prosecutors. none of whom were with the
District Atntorney’s office at the time of plaintiff's guilty plea. These three prosecutors were
assisted by three assistant district attornevs, a special assistant district attorney, and the
olfice’s chiel'investigator. The Review Team conducted a comprehensive review of the facts
leading up to, and resulting in. plaintift”s conviction, and alier nearly three years the Review
Team produced a 135-page report (“the Report.” annexed as Exhibit I3 to the moving papers).
with a 917-page appendix. The Review Team reached the conclusion that Jesse Triedman
was notwronglully convicted. The Report was made available on the Nussau County Disirict
Attorney’s websile.

The Review Team was assisted by an Advisory Pancl of four independent and
nationally-recognized criminal justice experts. The Advisory Pancl guided the processand
provided their experience and expertise regarding victims of crime, police procedure and

* Comment 68 to the New York Rules of Professional Conduet 3.8., provides that the
prosecutor’s duty to seek justice includes the proseeator’s duty to take reasonable remedial
measures when it appears likely that an innocent person was wrongly convicted.



conviction integrity review policies and practices™ (the Report at iii). The Advisory Panel

wrote its own statement as a prelude to the Report. wherein it declared that the Review Team
“did an excellent job under difficult circumstances.” and “the Report represents the
considered. good-laith. and carclul analysis of experienced prosceutors and investigators who
wanted only o reach whatever result was warranted by the Facts and the law™ (Report at it).

On June 23, 2014, plaintiff filed 2 motion pursuant to CPL 440.10, in Nassau County
Court sceking to vacate his judgment of conviction and dismiss the underlying indictments.
By decision dated December 23, 2014 (Peopley Friedman, NY'1.5. Jan 6, 2015, #67 104/87).
the Tlonorable Teresa Corrigan denied plaintif™s motion to overturn his convictions and
dismiss the underlying indictments. Judge Corrigan granted, on consent. plaintifl®s request
for a hearing on actual innocence.

Plaintifl also commenced this action against the Nagsau District Attorney Kathleen
Rice® and two Information Officers employed by her office, namely. John Byrne and Shams
Tarck, inJune, 20 14, Plaintiff”s claims for defamation and intentional infliction of emotional
distress are based upon two groups ol statements made within the Report and related
communications to the press. The lirst group of statements al issue concern fictional
pornographic storics “that described violent and disturbing sexual acts, including incest,
bestiality. and child rape.”™ (“the prison pornography™ found in the Report, Executive
Summary, pagc iii-iv: Report. pp. 50-31; sce also Byrne email to reporter. annexed as Exhibit
D, and report by Carol Frank annexed as Exhibit E). The Repaort incorrecty states that Mr.
Friedman was punished for writing and distributing these stories. This information was
repeated in an email to a reporter, and in press releases.

The second group of statements concern the opinions of Dr. David Pogge. a clinical
psychologist, misidentificd in the Report as plaintifCs psychiatrist. Dr. Pogge evaluated
plaintiff in 1988 at the request of plaintifTs attorney. The tests used by Dr. Pogge led him
to describe plaintiff as a “psychopathic devian,”™ a “psychopath.” and a “pansexual.” and
supported Dr. Poggee’s conclusion that plainti{f”s personality ~was consistent sith someone
who was capable of committing the crimes with which be was charged™("the Pogee
opinions™ found in the Report. pp. 37-38). Plaintif1s attorney at that time asked Dr. Pogge
to not provide a formal written report due to the negative evaluation. and Dr. Pogge was not
retained as an expert Jor plaintiff. Plaintif s argument that Dr. Pogge used inappropriate tests
in reaching his conclusion is noted in the Report. Plaintiffs attorney also seeks to discredit
Dr. Pogge as having a conflict of interest in 1988 at the time of his evaluation of plaintitT.
The Report included Dr. Pogge’s evaluation ol plaintift.

U Kathleen Rice was elected to the United States House of Representatives in 2014, and
stepped down as Nassau County District Altorey in January. 2015,

§



On this motion defendants seek judament dismissing the complaint in its entirety
pursuant to CPLR §§ 321 H@)(L) and (4)(7).

On a motion (o dismiss pursuant to CPLR § 3217, the facts as alleged must be
accepted as teue, the pleader must be uccorded the benelit olevery tavorable inference. and
the court must determine only whether the facts as alleged (it within any cognizable theory
(ABN AMRO Bank, NV, v MBIA, Inc., 17 NY3d 208. 227 [20111: Leon v Martinez. 84
NY2d 83, 87-88 [1994]). The criterion on a motion pursuant o CPLR § 321 1¢a)7) is
whether the pleader has a cause ol action (Leon, supra al 88: Bawmuann v Hanover
Community Bank, 100 AD3d 814, 816 [2d Dept 2012]).

The starting point for this Cowts analysis ol defendants” dismissal motion is to
assume the truth of plaimtit?™s allegations in the complaint.

Plaimi(T"s action herein is based upon statements made about the prison pornography
and the Pogge opinions. These statements are found in tie Report. an email to a reporter from
Information Officer Byrne, areporter’s email quoting Information O fficer Tarek, and a press
release by District Attorney Rice,

Defendants seek dismissal of the complaint primarily on the ground of privilege. A
prosceutor is entitled to absolute immunity or privilege from a civil lawsuit for damages
where the prosccutor’s challenged activities are “intimately associated with the judicial
phases ot the criminal process™ (mbler v Pachtman. 424 US 409. 430 | 1976 (] absolute
immunity from §1983 claim for initiation and pursuit of criminal prosecution, despite
allegations ol knowing usc of perjured testimony and deliberate withholding of exculpatory
information]). The test is a functional one. looking to the function being performed rather
than to the office of the defendant (Buckley v Fitzsimmons, 309 US 259, 269 [1993][no
absolute immunity for fabricating evidence during preliminary investigation and making false
statements at a press conference announcing an indictment]).

While a prosccutor’s administrative dutics and those investigatory functions that do
not relate to an advocate’s preparation for the initiation of a prosceution or for judicial
proccedings are protected by o qualificd good-faith immunity, conduct within the
prosceutor’s (unction as advocate is protected by absolute privilege. Such acts include the
professional evaluation of the evidence (see Buckley, supra at 273); pretrial preparation
(Spinner v County of Nassan, 103 AD3d 875 [2d Dept 2013 ][absolute immunity in
connection with failure to intervicw other witnesses]): pursuit of criminal prosecution
(Wyptlie v District Attorney of Connty of Kings, 2 AD3d 714 {2d Dep 2003 ] absolute
immunily for Queens DA, who brought charges against Kings ADA. whom grand jury failed
to indict]): prosecutorial acts (Roche v Village of Tarrytown. 309 AD2d 842 |2d Dept



2003 |[absolute immunity for decision to prosceute. and Jater dropped chacges against
arrestee|); the performance of quasi-judicial unctions in prosccuting crimes (Hirschfeld v
Ciry of New York. 253 ADZA 33 [1st Dept 1999 v app den 93 NY2d 814 [1999][issuance
ol Grand Jury subpoenas was absolutely privileged]): and discretionary acts taken within the
ambit of official dutics (Calderon v County of Westchester, 111 AlD2d 208 [2d Dept
19835 |[ucts committed in furtherance of criminal proscecution]). Prosecutors enjoy absolute
immuanity for all actions relating to their advocacy, regardless of motive (Dory v Ryan, 23
F3d &1L 83 [2d Cir 1994][absolute immunity for prosecutor’s cocrcion of perjury at trial]).

The absolute immunity sought here is for statements made in the Report and related
press statements. Conviction Inicgrity Programs arc relatively news: they refer to “a set of
procedures adopted by a district attorney’s office to review and investigate cases where there
is a plausible post-conviction claim of innocence - the ultimate system failure”™ (Barry
Scheck, Professional und Conviction Integrity Programs: 1Why We Necd Them, Why They:
Will Work, and Models for Creating Them, 31 Cardozo L. Rev. 2215, 2217 [2010]).
Conviction integrity review provides a means by which prosecutors may comply with the
“prosccutorial duty Lo “right” wrongful convictions™ (fd. at 2235 New York Rule of
Professional Conduct 3.8). As such. the review requires professional and discretionary
evaluation ofevidence and the performance ofa quasi-judicial function. Conviction integrity
review. by its nature, is “intimately associated with the judicial phasce of the criminal process™
({mbler, supra). Consequently, District Atorney Rice is entitled to absolute immunity for
her conduct in producing the Repart of plaintiff™s conviction infegrily review.

In Imibler, the seminal case on absolute immunity for prosecutors. the Supreme Court
quoted Judge Learned [and. with approval. for the [ollowing statement:

As is so often the case, the answer musi be Tound in a balance
berween the evils inevitable in either alternative. In this instance
it has been thought in the end better (o leave unredressed the
wrongs done by dishonest oflicers than to subject those who try
to do their duty to the constant dread of vetaliation.,

(Imibler, supra at 428, quoting Gregoire v Biddie. 177 F2d 379, 381 [2d Cir 1949]. cert
denied. 339 US 949 [1950]). Indeed. the absence of absolute immunity for conviction
intearity reviews would provide a strong disincentive to the commissioning of such reviews.

Plaintif s attempt to label the proscatorial conduct at issue as “investigative™ or
“administrative,” so as to bring it outside the purview of absolute immunity (see Buckley,
supra), is unavailing. The actions of the District Attorney Rice and her Review Team in

producing the Report were actions taken in furtherance ol such advocacy as is uniquely



seithin the function ola prosecitor. Farthermore, “[i]nvesticative acts reasonably related (o
decisions swhether or not to begin or o carry on a particular eriminal progecution, or to
defend a conviction, are shiclded by absolute immunity when done by prosecutors ( Giraldo
v Kessler. 694 F3d 161 [2d Cir 2012]]prosccutors who interrogated girlfriend of arrestee
about incident of domestic violence protected by absolute imnumhy[).v

Based on the foregoing. plaintifThas no state law claim against District Attorney Rice
for the statements made in the Reportc therelore, District Attorney Rice is entitled to
Judgment dismissing the complaint for failure o state a cause of action for defamation based
upon the Report.

The complaint alleges that District Attorney Rice repeated the Pogge opinions. in
shorter form, in a press release (complaint, par. 34). A copy ol the subject press release
summarizing the 135-page Report hag been submitted. and it is dated June 24, 2013
(Defendants™ Exhibit Iop. 2). The investigation™s “Key Findings™ are set forth as “bullet
points.” One ol these lindings relates o the Pogge opinions, although the bullet point refers
to [njotes from Fricdman's attorney reveal that a psychiatrist hived by Friedman prior w his
guilty plea found Friedman to be a ‘narcissist” and ‘psvchopath™ who was capable of
committing the crimes with which he was charged.” Pogge is not specifically referred to by
name; however, the Court concludes that a press release wherein the District Attorney quotes
from the Report is entitled o the same absolute privilege that shields the Report itsell
Accordingly. to the extent that plaintifT™s claims are based upon such a press releasc, they are

-

dismissed for failure 1o state 2 cause of action.

The Court now turms to the claims against the remaining defendants, the Information
Officers employed by District Attorney Rice™s office. The statlements at issue here are Mr.
Byrne's statement that plaintiffs “possession of these pornographic materials is well-
documented in prison records™ (complaint, par, 22). and Mr. Tarek’s statement that plainaff
“gigned a document in prison acknowledging that the pornographic stories depicting child
rape. incest and bestiality, which were conliscated [rom him, would not be returned™
(complaint, par. 26).

Because absolute immunity is essential o protecting the integrity ol the judicial
process. it may include not only prosceutors. bul also those who assist such an official and
act under that olficial’s divection in performing {unctions closely tied to the judicial process
(vee Hill v City of New York. 45 IF3d 653 [2d Cir 1995][olfice employecs who assisted
prosecutor in making videolapes were iy associated with the judicial process as [r}e
prosccutor]). As District Attorney Rice is protected by absolute inumunity for her gmducf in
producing the Report. delendants Byme and Tarck should be similarly pro'tcct(:(l.tm' making
statements based upon the Report (Gandsclie v State of New York, 67 AD2d 167 [3d Dept



L979] [absolute immunity accorded to Atlorney General extended to press release issued by
deputy]).

Fven ifthe statements by defendants Byre and Tarek are accorded only the qualified
iminunity fraditionally given to statements to the media (see Buckley, supra at 277), they
would nonetheless remain protected. Statements to the media are protected by the “common
iterest privilege. which arises when a persor makes a bona [ide communication upon a
subject in which he or she has an interest. or a legal. moral, or social duty to speak, and the
communication is made to a person having a corresponding duty or interest™ (Wylie, supra
al 719 [spokesperson for Kings DAs Office was protected by qualified common interest
privilege for statements to the press|: Chase v Grilli, 127 AD2d 728 [2d Dept 1987]
[qualificd privilege protected statements 1o press by representatives of the Nassau County
DA™ office|).

“The shicld provided by a qualified privilege may be dissolved if plaintilf can
demonstrate that defendant spoke with ‘malice™ (Libermun v Gelstein, 80 NY2d 429,437
[1992]). There are two standards of “malice:™ the constitutional standard which requires the
statements to be made with a high degree of awareness of their probable falsity (Liberman,
supra at 438), and the common law standard which requires a showing of ill will as the
speaker’s sole motivation {or making allcged defamatory statements (Liberman, supra at
430).

Plaintift herein alleges that defendants made and repeated the subject statements
identified above “while knowing of their [alsity.” or “having access to such facts that they
should have known of theiv falsity,” and “repeated those statements even alter knowing they
were fulse™ (complaint, par. 31-32). Accordingly, the issue presented on this motion is
whether plaintifThas alleged sufficient facts cstablishing constitutional imalice. or from which
constitutional malice can be inferred.’

Conclusory allegations ol malice. or the Tailure to allege facts in the complaint rom
which malice can be inferred, warrants dismissal ol the complaint for failure to state « cause
of uction (Hame v Lawson, 70 AD3d 640, 641 [2d Dept 2010)[ failure o allege facts from
W lmh mualice could be inferred and conclusory allegations of malice]. WDE, Inc. v Koller
Co.. 30 AD3d 589 | 2d Dept 2006]{ conclusory allegations of malice insufticient to overcome
common inicrest privilege); Gondal v New York City Dept. of Edue. 19 AD3d 141 [ 1st Dept
2005 [[conclusory allegations ol malice insufficient to overcome qualitied privilege]: Red
Cup Valet v Hotel Nikko (USA). 273 A1D2d 289 [2d Dept 2000]f failure to allege facts from

* Although plaintift has not alleged that defendaats acted with common law malice. in
any evenlt, he has not set forth facts to satisfy this standard.
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which malice could be inferred and conclusory alfegations of malice]: see also O'Gorman
v County of Suffolk. 2010 NY Misc Lexis 1939 | Sup Cr. SufTolk Cty 2010]{complaint fails
to allege facts supporting a claim ol actual malice sulfficient o overcome the qualificd
privilege]).

Here. the Byre statement at issue is that plaintif1 s “possession ofthese pornographic
materials is well-documented in prison record™ (Byrne statement, complaint par. 22). This
statement is supported by an Inmate Misbehavior Report dated 7/13/00 (xhibit G to the
moving papers). wherein Licutenant *M. Lewis™ reported that he reviewed “items held in the
contraband locker belonging to inmate Friedman.” and among those flems “were four pages
of stories describing bestiality, dogs having sex with women. rape and violence against
women and incest, @ worman having sex with her son.”

The Tarek statement at issue is-that plainti(l “signed a document in prison
acknowledging that the pornographic stories depicting child rape. incest, and bestiality.
which were confiscated from him, would not be returned ™ to him. ‘I'his statement is supported
by the Interdepartmental Communication dated 7/22/00 that is also signed by plaintff
(Exhibit H to the moving papers). Plaintiff does notdeny that he signed the Tnterdepartmental
Communication indicating that the material would be sent to “media review.” and giving
plaintilT the option of having the jtems “sent home ar your expense.” or having the ilems
“destroyed. at your request.”

PlaintitTargues that the Tarck stalementis particularly cgregious because it was made
after plainti{f established in a related proceeding before the Honorable Dana Winslow that
plaintiff was found “not guilty™ ol posscession of unauthorized literature (see Exhibit A to
Rosen supplemental affirmation). Towever the basis ol this “not guilty™ finding is unclear.”

Overall, on their face. the Byrne and Tarck statements do not allege facts (rom which
constitutional malice can be established or inferred. Atmost. any discrepancies in the Byme
and Tarek statements to the press are minor shortcomings in the long history of plaintiifs

* Plaintiff wrote, in a letier to his uncles dated July 30, 2000 (Exhibit L. to the moving
papers). the following:

“I'plead "not guilty” Lo the charge of unauthorized literature. and [ was found not
putlly, That was the work of the Lnwyer in fetting 1ne know they neceded to show
the waterials in question “had previously been rejected” where in this case it had

not been.”

(Exhibit L to the moving papers).
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attemipts Lo set aside his guilty plea. following his admission of guilt to a national television
audience. Under all of the circumstances of this case. the Byrne and Tarek statements are
protected by a qualificd privilege.

FFurthermore, to the extent thal the previously noted press release by District Attomney
Rice quotes the Pogge opinions in the Report is not shiclded by an absolute privilege, it
would certainly be protected by the qualificd privilege for statements to the press.
Furthermore. no facts are alleged in the complaint [rom which constitutional malice on the
part of District Attorney Rice may be established or inferred.

Based upon the forcgoing. defendants’ motion to dismiss the complaint alleging a
cause ol action for defamation js granted in its entirety as to each ol the defendants.’

The foregoing constitutes the Order of this Court.

Dated; February 24, 2015
Mineola, N.Y.

FEB 26 2015

NASSAJU COUNTY
COUNTY CLERK'S OFFICE

"I'he Court rejects defendants” remaining contention that plainti(tis “libel-praol.”
Although the Court tukes judicial notice ol plaintiffs criminal convietion, the doctrine is to be
applicd with caution. Given the history of this matter, including the Second Circuit opinion
discussed above, this Court cannot make such a determination as a matter ol law based upon the
papers before it (¢f. Cerasani v Sony Corporation, 99117 Supp 343 [SDNY 1998]). Also,
based upon defendants’ reply papers. and to the extent thal it can be said that defendants initially
maintained that dismissal should ensue based upon the incremental harm doetrine. defendants
acknowledge that this State’s highest court has not “canclusively decide(d]™ the question as
the applicability of such doctrine. Based upon this Court’s determinations as to
privilege/immunity. this Court need not reach the issue ol the applicability of the incremental
harm doctrine.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

JESSE FRIEDMAN, Index No.: 006009/2014
Plaintiff,

VS.

KATHLEEN M. RICE, in her official capacity as
Nassau County District Attorney and her
individual capacity, JOHN BYRNE in his official
capacity as information officer for the Nassau
County District Attorney and individual capacity,
and SHAMS TAREK in his official capacity as
information officer for the Nassau County District
Attorney and individual capacity,

Defendants.

NOTICE OF APPEAL

McCusker, Anselmi, Rosen & Carvelli, P.C.
Attorneys for Jesse Friedman
805 Third Avenue, 12" Floor
New York, NY 10002
(212) 308-0070

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney admitted to practice in the courts of
New York State, certifies that, upon information and belief and reasonable inquiry, the contentions
contained in the annexed document are not frivolous.

/ﬂw C Q%f—\

Bruck S. Rosen, Esq.
Attorney(s) for Plaintiff

Dated: April 1, 2015



